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IRC 531: "IMPOSITION OF ACCUMULATED EARNINGS TAX. In addition to other
taxes ... there is hereby imposed ... an accumulated earnings tax
equal to the sum of-—-(1) 27Y2 percent of the accumulated taxable
income not in excess of $100,000, plus (2) 38Yi percent of the
accumulated taxable income in excess of $100,000."

IRC 532: "CORPORATIONS SUBJECT TO ACCUMULATED EARNINGS TAX. (a) GENERAL

RULE.-The accumulated earnings tax imposed by section 531 shall apply to

every corporation (other than those described in subsection (b) [(1)

section 542 personal holding companies, (2) section 552 foreign personal
holding companies, and (3) subchapter F corporations]) formed or availed
of for the purpose of avoiding the income tax with respect to 1its
shareholders or the shareholders of any other corporation, by permitting
earnings and profits to accumulate instead of being divided or
distributed." Subchapter S corporations, IRC 1371-77, are also exempted,
their shareholders being taxed even when earnings are accumulated for no

tax avoidance purpose, IRC 1373. Note that the language of section 532(a)

1s broad enough to include the avoidance of tax for the benefit of

corporate shareholders, but the Regulations, Treas. Reg. 1.532-1

(a)(1)(B), 1.532-1(a)(2) (1959), refer to the "individual income tax"

(Emphasis added.) and neither the cases nor this Comment make any

reference to the alternative interpretation.

[ vl ZAARS)T WL AT 5 19 ool vige] g4 ofis
detetr] f8l, AET 53 245 WA Fa(rH %, 2007)
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[J The Bardahl Formula (AET®] gl wo] 4=th)

- el telM w3 FE7A wigo] o] FoAXA S A5 AET=
= A s FaEe Had: 22 985 F(One of the
primary tools to defend against the AET. IRC Section 531, for being
profitable and not paying a sufficient level of dividends)

- AET+% IRC(Internal Revenue Code) A 53534 WAlstal = nlet
ol 7ME Ee il A& 396%s Wkl AxE " (AET s
computed by multiplying the Accumulated Taxable Income (IRC
Section 535) by the highest individual tax rate, 39.6%.)

- AETE AFEFAS =do=zy A AR7E #4238 F= e
(Accumulated FEarnings Tax can be reduced by reducing
Accumulated Taxable Income.)

- IRC Al 535(c)(DE= AMAE &3 Zasdo] AETE #A4d 5+ 2

(1 A9 23 g8 Fdo Ao (Determination of reasonable
working capital)= T3 2S
- A 283 59 = A #@uiH]&-(Annual cost of goods sold)

+ A7F $94Y] & (Annual operating expenses) + <A AW A5A
(Estimated federal income taxes) x <% 7] ¢ 4 (Number of days

in the operating cycle)

[] The Bardahl Formula A4%F W+

- 1 @7, Inventory turnover(#] i3] & )=(average inventory+cost of



goods sold)x365 days
- 2 @A, Accounts receivable turnover(l# AR 3] &)=(average
accounts receivable+sales)*x365 days
- 3 @A, Number of days in operating cycle(¥+%9 7] d4) =
inventory turnover+accounts receivable turnover
- 4 @A Working capital needs(Z8 A= %) =operating cycle+365

days X (cost of goods sold+annual net)
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o, o9 4714
7l €1 %] 5= 3] AF(personal holding company)
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3) AET®] Al4H2)

(] =39 o]9]e] RS FHIAHAS (accumulated taxable income)o] 2}
st ol 15%9] M&< A -&3sto] AitstA &
- FHRHIMEIEL A A S5(adjusted taxable income)ol Al Bl & A
(dividends paid deduction)®} rH.©]¢)FA|(accumulated earnings
credit) & #H5tste] AlAFSH
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(Section 533 attaches a presumption of the existence of the purpose

of shareholder tax avoidance to an affirmative finding of an

unreasonable accumulation.)
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accumulation affirmatively found to be reasonable.)
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Sec. 531. Imposition of accumulated earnings tax

In addition to other taxes imposed by this chapter, there is hereby imposed for each
taxable year on the accumulated taxable income (as defined in section 535) of each
corporation described in section 532, an accumulated earnings tax equal to 15 percent
of the accumulated taxable income.

This section is referred to in sections 12, 26, 30A, 111, 532, 534, 535, 536, 545,
556, 563, 936, 1298, 6601, 7518 of this title; title 46 App. section 1177.

Sec. 12. Cross references relating to tax on corporations

(1) For tax on the unrelated business income of certain charitable and other
corporations exempt from tax under this chapter, see section 511.

(2) For accumulated earnings tax and personal holding company tax, see parts I and II
of subchapter G (sec. 531 and following).

(3) For doubling of tax on corporations of certain foreign countries, see section 891.
(4) For alternative tax in case of capital gains, see section 1201(a).

(5) For rate of withholding in case of foreign corporations, see section 1442.

(6) For limitation on benefits of graduated rate schedule provided in section 11(b),
see section 1551,

(7) For alternative minimum tax, see section 55.

Sec. 26. Limitation based on tax liability; definition of tax liability

(a) Limitation based on amount of tax

(1) In general

The aggregate amount of credits allowed by this subpart (other than sections 23, 24,
and 25B) for the taxable year shall not exceed the excess (if any) of —

(A) the taxpayer's regular tax liability for the taxable year, over

(B) the tentative minimum tax for the taxable year (determined without regard to the
alternative minimum tax foreign tax credit). For purposes of subparagraph (B), the
taxpayer's tentative minimum tax for any taxable year beginning during 1999 shall be

treated as being zero.



(2) Special rule for 2000, 2001, 2002, and 2003

For purposes of any taxable year beginning during 2000, 2001, 2002, or 2003, the
aggregate amount of credits allowed by this subpart for the taxable year shall not
exceed the sum of —

(A) the taxpayer's regular tax liability for the taxable year reduced by the foreign tax
credit allowable under section 27(a), and

(B) the tax imposed by section 55(a) for the taxable year.

(b) Regular tax liability

For purposes of this part —

(1) In general

The term "regular tax liability" means the tax imposed by this chapter for the taxable
year.

(2) Exception for certain taxes

For purposes of paragraph (1), any tax imposed by any of the following provisions
shall not be treated as tax imposed by this chapter:

(A) section 55 (relating to minimum tax),

(B) section 59A (relating to environmental tax),

(C) subsection (m)(5)(B), (q), (t), or (v) of section 72 (relating to additional taxes
on certain distributions),

(D) section 143(m) (relating to recapture of proration of Federal subsidy from use of
mortgage bonds and mortgage credit certificates),

(E) section 530(d)(3) (relating to additional tax on certain distributions from
Coverdell education savings accounts),

(F) section 531 (relating to accumulated earnings tax),

(G) section 541 (relating to personal holding company tax),

(H) section 1351(d)(1) (relating to recoveries of foreign expropriation losses),

(I) section 1374 (relating to tax on certain built—in gains of S corporations),

(J) section 1375 (relating to tax imposed when passive investment income of
corporation having subchapter C earnings and profits exceeds 25 percent of gross
receipts),

(K) subparagraph (A) of section 7518(g)(6) (relating to nonqualified withdrawals from
capital construction funds taxed at highest marginal rate),

(L) sections 871(a) and 881 (relating to certain income of nonresident aliens and



foreign corporations),

(M) section 860E(e) (relating to taxes with respect to certain residual interests),

(N) section 884 (relating to branch profits tax),

(0) sections 453(1)(3) and 453A(c) (relating to interest on certain deferred tax
liabilities),

(P) section 860K (relating to treatment of transfers of high—yield interests to
disqualified holders),

(Q) section 220(f)(4) (relating to additional tax on Archer MSA distributions not used
for qualified medical expenses), and

(R) section 138(c)(2) (relating to penalty for distributions from Medicare+Choicel
MSA not used for qualified medical expenses if minimum balance not maintained).

(c) Tentative minimum tax

For purposes of this part, the term "tentative minimum tax" means the amount

determined under section 55(b)(1).

Sec. 111. Recovery of tax benefit items

(a) Deductions

Gross income does not include income attributable to the recovery during the taxable
year of any amount deducted in any prior taxable year to the extent such amount did
not reduce the amount of tax imposed by this chapter.

(b) Credits

(1) In general

If —(A) a credit was allowable with respect to any amount for any prior taxable year,
and (B) during the taxable year there is a downward price adjustment or similar
adjustment, the tax imposed by this chapter for the taxable year shall be increased by
the amount of the credit attributable to the adjustment.

(2) Exception where credit did not reduce tax Paragraph (1) shall not apply to the
extent that the credit allowable for the recovered amount did not reduce the amount of
tax imposed by this chapter.

(3) Exception for investment tax credit and foreign tax credit

This subsection shall not apply with respect to the credit determined under section 46
and the foreign tax credit.

(c) Treatment of carryovers



For purposes of this section, an increase in a carryover which has not expired before
the beginning of the taxable year in which the recovery or adjustment takes place
shall be treated as reducing tax imposed by this chapter.

(d) Special rules for accumulated earnings tax and for personal

holding company tax

In applying subsection (a) for the purpose of determining the accumulated earnings tax
under section 531 or the tax under section 541 (relating to personal holding
companies) —

(1) any excluded amount under subsection (a) allowed for the purposes of this
subtitle (other than section 531 or section 541) shall be allowed whether or not such
amount resulted in a reduction of the tax under section 531 or the tax under section
541 for the prior taxable year; and

(2) where any excluded amount under subsection (a) was not allowable as a deduction
for the prior taxable year for purposes of this subtitle other than of section 531 or
section 541 but was allowable for the same taxable year under section 531 or section
541, then such excluded amount shall be allowable if it did not result in a reduction of

the tax under section 531 or the tax under section 541.

Sec. 532. Corporations subject to accumulated earnings tax

(a) General rule

The accumulated earnings tax imposed by section 531 shall apply to every corporation
(other than those described in subsection (b)) formed or availed of for the purpose of
avoiding the income tax with respect to its shareholders or the shareholders of any
other corporation, by permitting earnings and profits to accumulate instead of being
divided or distributed.

(b) Exceptions

The accumulated earnings tax imposed by section 531 shall not apply to —

(1) a personal holding company (as defined in section 542),

(2) a foreign personal holding company (as defined in section 552),

(3) a corporation exempt from tax under subchapter F (section 501 and following), or
(4) a passive foreign investment company (as defined in section 1297).

(c) Application determined without regard to number of shareholders

The application of this part to a corporation shall be determined without regard to the



number of shareholders of such corporation.

Sec. 534. Burden of proof

(a) General rule

In any proceeding before the Tax Court involving a notice of deficiency based in whole
or in part on the allegation that all or any part of the earnings and profits have been
permitted to accumulate beyond the reasonable needs of the business, the burden of
proof with respect to such allegation shall —

(1) if notification has not been sent in accordance with subsection (b), be on the
Secretary, or

(2) if the taxpayer has submitted the statement described in subsection (c), be on the
Secretary with respect to the grounds set forth in such statement in accordance with
the provisions of such subsection.

(b) Notification by Secretary

Before mailing the notice of deficiency referred to in subsection (a), the Secretary
may send by certified mail or registered mail a notification informing the taxpayer that
the proposed notice of deficiency includes an amount with respect to the accumulated
earnings tax imposed by section 531.

(c) Statement by taxpayer

Within such time (but not less than 30 days) after the mailing of the notification
described in subsection (b) as the Secretary may prescribe by regulations, the
taxpayer may submit a statement on the grounds (together with facts sufficient to
show the basis thereof) on which the taxpayer relies to establish that all or any part
of the earnings and profits have not been permitted to accumulate beyond the
reasonable needs of the business.

(d) Jeopardy assessment

If pursuant to section 6861(a) a jeopardy assessment is made before the mailing of
the notice of deficiency referred to in subsection (a), for purposes of this section such
notice of deficiency shall, to the extent that it informs the taxpayer that such
deficiency includes the accumulated earnings tax imposed by section 531, constitute
the notification described in subsection (b), and in that event the statement described

in subsection (c¢) may be included in the taxpayer's petition to the Tax Court.



Sec. 535. Accumulated taxable income

(a) Definition

For purposes of this subtitle, the term "accumulated taxable income" means the taxable
income, adjusted in the manner provided in subsection (b), minus the sum of the
dividends paid deduction (as defined in section 561) and the accumulated earnings
credit (as defined in subsection (c)).

(b) Adjustments to taxable income

For purposes of subsection (a), taxable income shall be adjusted as follows:

(1) Taxes

There shall be allowed as a deduction Federal income and excess profits taxes and
income, war profits, and excess profits taxes of foreign countries and possessions of
the United States (to the extent not allowable as a deduction under section
275(a)(4)), accrued during the taxable year or deemed to be paid by a domestic
corporation under section 902(a) or 960(a)(1) for the taxable year, but not including
the accumulated earnings tax imposed by section 531, the personal holding company
tax imposed by section 541, or the taxes imposed by corresponding sections of a prior
income tax law.

(2) Charitable contributions

The deduction for charitable contributions provided under section 170 shall be allowed
without regard to section 170(b)(2).

(3) Special deductions disallowed

The special deductions for corporations provided in part VIII (except section 248) of
subchapter B (section 241 and following, relating to the deduction for dividends
received by corporations, etc.) shall not be allowed.

(4) Net operating loss

The net operating loss deduction provided in section 172 shall not be allowed.

(5) Capital losses

(A) In general

Except as provided in subparagraph (B), there shall be allowed as a deduction an
amount equal to the net capital loss for the taxable year (determined without regard
to paragraph (7)(A)).

(B) Recapture of previous deductions for capital gains

The aggregate amount allowable as a deduction under subparagraph (A) for any



taxable year shall be reduced by the lesser of —

(i) the nonrecaptured capital gains deductions, or

(ii) the amount of the accumulated earnings and profits of the corporation as of the
close of the preceding taxable year.

(C) Nonrecaptured capital gains deductions

For purposes of subparagraph (B), the term "nonrecaptured capital gains deductions"
means the excess of —

(i) the aggregate amount allowable as a deduction under paragraph (6) for preceding
taxable years beginning after July 18, 1984, over

(ii) the aggregate of the reductions under subparagraph (B) for preceding taxable
years.

(6) Net capital gains

(A) In general

There shall be allowed as a deduction —

(i) the net capital gain for the taxable year (determined with the application of
paragraph (7)), reduced by

(ii) the taxes attributable to such net capital gain.

(B) Attributable taxes

For purposes of subparagraph (A), the taxes attributable to the net capital gain shall
be an amount equal to the difference between —

(i) the taxes imposed by this subtitle (except the tax imposed by this part) for the
taxable year, and

(ii) such taxes computed for such year without including in taxable income the net
capital gain for the taxable year (determined without the application of paragraph (7)).
(7) Capital loss carryovers

(A) Unlimited carryforward

The net capital loss for any taxable year shall be treated as a short—term capital loss
in the next taxable year.

(B) Section 1212 inapplicable

No allowance shall be made for the capital loss carryback or carryforward provided in
section 1212.

(8) Special rules for mere holding or investment companies

In the case of a mere holding or investment company —



(A) Capital loss deduction, etc., not allowed

Paragraphs (5) and (7)(A) shall not apply.

(B) Deduction for certain offsets

There shall be allowed as a deduction the net short—term capital gain for the taxable
yvear to the extent such gain does not exceed the amount of any capital loss carryover
to such taxable year under section 1212 (determined without regard to paragraph
(7)(B)).

(C) Earnings and profits

For purposes of subchapter C, the accumulated earnings and profits at any time shall
not be less than they would be if this subsection had applied to the computation of
earnings and profits for all taxable years beginning after July 18, 1984.

(9) Special rule for capital gains and losses of foreign

corporations

In the case of a foreign corporation, paragraph (6) shall be applied by taking into
account only gains and losses which are effectively connected with the conduct of a
trade or business within the United States and are not exempt from tax under treaty.
(c) Accumulated earnings credit

(1) General rule

For purposes of subsection (a), in the case of a corporation other than a mere holding
or investment company the accumulated earnings credit is (A) an amount equal to
such part of the earnings and profits for the taxable year as are retained for the
reasonable needs of the business, minus (B) the deduction allowed by subsection
(b)(6). For purposes of this paragraph, the amount of the earnings and profits for the
taxable year which are retained is the amount by which the earnings and profits for
the taxable year exceed the dividends paid deduction (as defined in section 561) for
such year.

(2) Minimum credit

(A) In general

The credit allowable under paragraph (1) shall in no case be less than the amount by
which $250,000 exceeds the accumulated earnings and profits of the corporation at the
close of the preceding taxable year.

(B) Certain service corporations

In the case of a corporation the principal function of which is the performance of



services in the field of health, law, engineering, architecture, accounting, actuarial
science, performing arts, or consulting, subparagraph (A) shall be applied by
substituting "$150,000" for "$250,000".

(3) Holding and investment companies

In the case of a corporation which is a mere holding or investment company, the
accumulated earnings credit is the amount (if any) by which $250,000 exceeds the
accumulated earnings and profits of the corporation at the close of the preceding
taxable year.

(4) Accumulated earnings and profits

For purposes of paragraphs (2) and (3), the accumulated earnings and profits at the
close of the preceding taxable year shall be reduced by the dividends which under
section 563(a) (relating to dividends paid after the close of the taxable year) are
considered as paid during such taxable year.

(5) Cross reference

For denial of credit provided in paragraph (2) or (3) where multiple corporations are
formed to avoid tax, see section 1551, and for limitation on such credit in the case of
certain controlled corporations, see section 1561.

(d) Income distributed to United States—owned foreign corporation

retains United States connection

(1) In general

For purposes of this part, if 10 percent or more of the earnings and profits of any
foreign corporation for any taxable year —

(A) is derived from sources within the United States, or

(B) is effectively connected with the conduct of a trade or business within the United
States, any distribution out of such earnings and profits (and any interest payment)
received (directly or through 1 or more other entities) by a United States—owned
foreign corporation shall be treated as derived by such corporation from sources within
the United States.

(2) United States—owned foreign corporation

The term "United States—owned foreign corporation" has the meaning given to such

term by section 904(g)(6).

Sec. 536. Income not placed on annual basis



Section 443(b) (relating to computation of tax on change of annual accounting period)
shall not apply in the computation of the accumulated earnings tax imposed by section

531.

Sec. 545. Undistributed personal holding company income

(a) Definition

For purposes of this part, the term "undistributed personal holding company income"
means the taxable income of a personal holding company adjusted in the manner
provided in subsections (b), (c), and (d), minus the dividends paid deduction as
defined in section 561. In the case of a personal holding company which is a foreign
corporation, not more than 10 percent in value of the outstanding stock of which is
owned (within the meaning of section 958(a)) during the last half of the taxable year
by United States persons, the term "undistributed personal holding company income"
means the amount determined by multiplying the undistributed personal holding
company income (determined without regard to this sentence) by the percentage in
value of its outstanding stock which is the greatest percentage in value of its
outstanding stock so owned by United States persons on any one day during such
period.

(b) Adjustments to taxable income

For the purposes of subsection (a), the taxable income shall be adjusted as follows:
(1) Taxes

There shall be allowed as a deduction Federal income and excess profits taxes and
income, war profits and excess profits taxes of foreign countries and possessions of
the United States (to the extent not allowable as a deduction under section
275(a)(4)), accrued during the taxable year or deemed to be paid by a domestic
corporation under section 902(a) or 960(a)(1) for the taxable year, but not including
the accumulated earnings tax imposed by section 531, the personal holding company
tax imposed by section 541, or the taxes imposed by corresponding sections of a prior
income tax law.

(2) Charitable contributions

The deduction for charitable contributions provided under section 170 shall be allowed,
but in computing such deduction the limitations in section 170(b)(1)(A), (B), and (D)

shall apply, and section 170(b)(2) and (d)(1) shall not apply. For purposes of this



paragraph, the term "contribution base" when used in section 170(b)(1) means the
taxable income computed with the adjustments (other than the 10—percent limitation)
provided in section 170(b)(2) and (d)(1) and without deduction of the amount
disallowed under paragraph (6) of this subsection.

(3) Special deductions disallowed

The special deductions for corporations provided in part VIII (except section 248) of
subchapter B (section 241 and following, relating to the deduction for dividends
received by corporations, etc.) shall not be allowed.

(4) Net operating loss

The net operating loss deduction provided in section 172 shall not be allowed, but
there shall be allowed as a deduction the amount of the net operating loss (as defined
in section 172(c)) for the preceding taxable year computed without the deductions
provided in part VIII (except section 248) of subchapter B.

(5) Net capital gains

There shall be allowed as a deduction the net capital gain for the taxable year, minus
the taxes imposed by this subtitle attributable to such net capital gain. The taxes
attributable to such net capital gain shall be an amount equal to the difference between
(A) the taxes imposed by this subtitle (except the tax imposed by this part) for such
year, and

(B) such taxes computed for such year without including such excess in taxable
income.

(6) Expenses and depreciation applicable to property of the taxpayer

The aggregate of the deductions allowed under section 162 (relating to trade or
business expenses) and section 167 (relating to depreciation), which are allocable to
the operation and maintenance of property owned or operated by the corporation, shall
be allowed only in an amount equal to the rent or other compensation received for the
use of, or the right to use, the property, unless it is established (under regulations
prescribed by the Secretary) to the satisfaction of the Secretary —

(A) that the rent or other compensation received was the highest obtainable, or, if
none was received, that none was obtainable;

(B) that the property was held in the course of a business carried on bona fide for
profit; and

(C) either that there was reasonable expectation that the operation of the property



would result in a profit, or that the property was necessary to the conduct of the
business.

(7) Special rule for capital gains and losses of foreign corporations

In the case of a foreign corporation, paragraph (5) shall be applied by taking into
account only gains and losses which are effectively connected with the conduct of a
trade or business within the United States and are not exempt from tax under treaty.
(¢) Certain foreign corporations

In the case of a foreign corporation all of the outstanding stock of which during the
last half of the taxable year is owned by nonresident alien individuals (whether
directly or indirectly through foreign estates, foreign trusts, foreign partnerships, or
other foreign corporations), the taxable income for purposes of subsection (a) shall be
the income which constitutes personal holding company income under section
543(a)(7), reduced by the deductions attributable to such income, and adjusted, with

respect to such income, in the manner provided in subsection (b).

Sec. 563. Rules relating to dividends paid after close of taxable year

(a) Accumulated earnings tax

In the determination of the dividends paid deduction for purposes of the accumulated
earnings tax imposed by section 531, a dividend paid after the close of any taxable
year and on or before the 15th day of the third month following the close of such
taxable year shall be considered as paid during such taxable year.

(b) Personal holding company tax

In the determination of the dividends paid deduction for purposes of the personal
holding company tax imposed by section 541, a dividend paid after the close of any
taxable year and on or before the 15th day of the third month following the close of
such taxable year shall, to the extent the taxpayer elects in its return for the taxable
year, be considered as paid during such taxable year. The amount allowed as a
dividend by reason of the application of this subsection with respect to any taxable
year shall not exceed either —

(1) The undistributed personal holding company income of the corporation for the
taxable year, computed without regard to this subsection, or

(2) 20 percent of the sum of the dividends paid during the taxable year, computed

without regard to this subsection.



(¢) Foreign personal holding company tax

(1) In general

In the determination of the dividends paid deduction for purposes of part III, a
dividend paid after the close of any taxable year and on or before the 15th day of the
3rd month following the close of such taxable year shall, to the extent the company
designates such dividend as being taken into account under this subsection, be
considered as paid during such taxable year. The amount allowed as a deduction by
reason of the application of this subsection with respect to any taxable year shall not
exceed the undistributed foreign personal holding company income of the corporation
for the taxable year computed without regard to this subsection.

(2) Special rules

In the case of any distribution referred to in paragraph (1) —

(A) paragraph (1) shall apply only if such distribution is to the person who was the
shareholder of record (as of the last day of the taxable year of the foreign personal
holding company) with respect to the stock for which such distribution is made,

(B) the determination of the person required to include such distribution in gross
income shall be made under the principles of section 551(f), and

(C) any person required to include such distribution in gross or distributable net
income shall include such distribution in income for such person's taxable year in
which the taxable year of the foreign personal holding company ends.

(d) Dividends considered as paid on last day of taxable year

For the purpose of applying section 562(a), with respect to distributions under
subsection (a), (b), or (c) of this section, a distribution made after the close of a
taxable year and on or before the 15th day of the third month following the close of

the taxable year shall be considered as made on the last day of such taxable year.








